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WTM/SM/AFD-1/AFD-1-SEC/20965/2022-23
BEFORE THE SECURITIES AND EXCHANGE BOARD OF INDIA
CORAM: S. K. MOHANTY, WHOLE TIME MEMBER
ORDER
Under Sections 11, 11(4) and 11B (1) of the Securities and Exchange Board of India
Act, 1992

In respect of:

Sr. No. Name of Noticee PAN
1. Urban Infrastructure Trustees Limited AAACUB060F
2. P.K. Bansal AAIPB1934G
3. Sandeep Kedia ABEPK6716C
4, Jesal Sanghvi ANYPS0872P
5. R.A. Agarwal AAMPA9291K
6. Dharmesh Trivedi AABPT5910F
7. | Urban Infrastructure Venture Capital Limited AAACUB061E
8. Parag Parekh AAGPP4440H
9. | Anand Jain AABPJ]1890]
10. | P Krishnamurthy AIYPK0416E
11. | Rajeev Bhandari AAQPB8956N
12. | S S Thakur AABPT5854A

(The entities mentioned above are individually known by their respective name or Noticee
No. and collectively referred to as “Noticees”)

In the matter of Urban Infrastructure Venture Capital Fund

Background:

1. Securities and Exchange Board of India (hereinafter referred to as “SEBI”)
conducted an inspection of Urban Infrastructure Venture Capital Fund (hereinafter
referred to as “UIVCF/Fund”) which was completed in the month of February 2021 for
the period April 1, 2019 to March 31, 2020. The findings of the inspection which were
based on analysis of sample test checking of various books of accounts and other records
as well as on the basis of written/oral submissions of the Fund and its staff made before

inspection team, are as under:

1.1. Urban Infrastructure Venture Capital Fund was set up in the nature of Trust by

way of trust deed dated January 31, 2006 and was registered with SEBI as a
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Venture Capital Fund on March 21, 2006 bearing SEBI Registration No.
IN/VCF/05-06/081. The settler of the fund is Urban Infrastructure Venture

Capital Limited (hereinafter referred to as “CIVCL”).

1.2.

The Fund had launched only one Scheme i.e. Urban Infrastructure Opportunities

Fund (hereinafter referred to as “Scheme”). The details of the Scheme as on
March 31, 2020 were as follows:

Table No. 1
- vestments | ol o
Target made durin ota
:I;me of Corgus .UNR No. of tenure of thg as on March P?t? el D.ate of Tenure of
e . in \ 31,2020 initial Final
Scheme (R In crore investors; | Bund (INR in closing | Closing scheme as
crores) s) (INR in crores) per PPM
crores)*
Urban Minimum | 2,434 | 796 2,906.85 1,061 June9, | Novem | 7 years from
Infrastru of (as on 2006 ber 20, | Initial
cture 250 March 31, 2006 closing plus
Opportun 2020) two
ities extensions
Fund of 1 year
each

* investments made includes reinvestments by the Scheme

1.3. Urban Infrastructure Venture Capital Limited is the Investment Manager to the

Fund while Urban Infrastructure Trustees Limited (hereinafter referred to as

“UITL") is the Trustee of the Fund. The Investment Manager had constituted an

Investment Committee on May 5, 2006, which approved investment decision on

behalf of the Investment Manager.

1.4. The summary financial statement of the Fund as on March 31, 2020 is tabulated

below:

Table No. 2
(INR in crore)

Source of Fund

Capital Contribution 2,434
Less: Re-purchase of Units (104)
Net Capital Contribution 2,330
Receipt of Income 1,160
Total Source of Fund 3,490
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Application of Funds

Investments (as on March 31, 2020) 1,061
Distributed to Investors 1,896
Expenses 463
Tax 63
Net Other assets 2
Bank Balance and Mutual Fund 6
Total Application of Fund 3,490

1.5. It was observed from the financial statements of the Scheme that it has not
charged management fees from July 1, 2014.

1.6. It was noted that even though the term of the Scheme (including extensions) has
expired on June 7, 2015, investments amounting to INR 1060.92 crore were yet
to be liquidated by the Scheme and to be repaid to investors.

1.7. On an examination of SCORES, it was noted that three complaints have been
received against the Scheme in SCORES during the inspection period. Two out of
the three complaints received in SCORES were made by Mr. Santosh Kumar
Maheshwari as the Scheme has not been able to wound up and his capital
contribution invested in the Scheme has not been refunded. The third complaint
was an anonymous complaint which was replied by SEBI to the complainant

providing status of the Scheme.

2. Based on the afore stated factual findings revealed during the inspection, a
common show cause notice dated June 7, 2021 (hereinafter referred to as “SCN”) was
served on the Noticees calling them to show cause as to why suitable directions under
Section 11B of Securities and Exchange Board of India Act, 1992 (hereinafter referred to
as “SEBI Act”) read with regulations 29(c) and (d) of SEBI (Venture Capital Funds}
Regulations, 1996 (hereinafter referred to as “VCF Regulations”) should not be passed
against Trustee, Investment Manager and their respective Directors for the viclation of
provisions of regulation 23 (1) (a) of VCF Regulations and SEBI circular ref no.
CIR/0IAE/1/2014 dated December 18, 2014.

3. In response to the SCN, UIVCL and UITL vide their common reply dated June 25,

2021 have submitted as follows:
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3.1.

3.2.

3.3.

3.4.

3.5.

3.6.

The Scheme was launched to take advantage of opportunities in real estate space
in India. The investment strategy of the Scheme was to invest in large and

township projects at early stages of development.

Knowing the complex nature of its investments, the Scheme had documented risk
factors associated with the investments in Chapter 8 of the Private Placement
Memorandum (hereinafter referred to as “PPM”) of the Scheme. The Investment
Manager sought only sophisticated investors to invest in the Scheme of the Fund
who could comprehend the risk and make an informed decision. Hence, the
minimum ticket size of investment was kept at INR 1 crore, well above INR 5 lakh

threshold prescribed under VCF Regulations.

There were several impediments viz. global financial crisis, delay and slow
moving regulatory approval, short funding from developers, high interest rates
and construction cost etc. as a result of which, by the end of the tenure of the
Scheme in June 2015 the Scheme could return only INR 621 crore (25.5% of the

Fund corpus) to the investors.

The Investment Manager has stopped charging any fees to the investors in the

Scheme from July 1, 2014.

Jones Lang LaSalle Property Consultants India (Pvt.) Ltd. (hereinafter referred to
as “JLL") which was engaged to expedite exit from the investments was of the
view that any effort to sell investments within fixed timelines would cause severe
erosion in value. It expected the market conditions to improve if interest rates fell
with general improvement in liquidity. This would enable the Scheme to achieve
reasonable valuation from its exit, if carried out in an orderly manner over a year

or so from June 2015.

At the expiry of tenure, there was option to liquidate the investments in an
orderly manner or wind up the Scheme by way of immediate liquidation or
pursue in specie distribution of remaining investments to the investors. However,
based on the observations of JLL, the Investment Manager and the Trustee were
of the opinion that the second or third option were not in the interest of investors.

Distressed sale would result in substantially depressed realization from the

Page 4 of 37



3.7.

3.8.

3.9.

investments and in specie distribution would have resulted in fractional stakes
being held by numerous investors of the Scheme in non-listed entities with no
board seats or special rights. Further, there were ongoing litigation with respect

to certain portfolio investments.

In view of the best interest of the investors, the Investment Manager and the
Trustee vide letter dated May 13, 2015 sought consent of investors for extension
of Scheme tenure to December 31, 2016. Thereafter, positive consent was
obtained from more than 76.63% of the investors of the Scheme by value for
extending the term of the Scheme. SEBI was intimated about the said approval by

the investors vide letter dated August 25, 2015.

The Scheme has subsequently distributed further amount of INR 632 crore to its
investors from June 2015 till December 2016. In November 2016, the
government’s decision to ban circulation of high value currency further thwarted

the efforts of the Scheme to conclude certain exits.

In 2017, to generate liquidity in the hands of the investors, the Investment
Manager and the Trustee appointed JLL to run a bid process to identify potential
buyers. However, the proposed liquidity offers with the identified buyers did not
materialize. Thereafter, the Scheme offered to the interested investors to give
them direct introduction to potential buyers in the secondary market. In this
process, the Scheme could help 7 investors to directly offload their existing units

to a third party buyer.

3.10. The environment of uncertainty continued in 2017 with the

implementation of Real Estate (Regulation and Development) Act, 2016 and
introduction of Goods & Services Tax. However, the Scheme was able to distribute

an additional INR 701 crore to investors till July 2018.

3.11. Since January 2017, the Scheme of the Fund has been in liquidation stage

for orderly exit to the extent as feasible as per PPM. As on March 31, 2021, the
Scheme has returned INR 2,011 crore (83% of the corpus) to investors and only
INR 423 crore is required to pay back the entire investors’ contribution. The

Scheme has an outstanding investment of INR 1,061 crore, against pending
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capital contribution of INR 423 crore and the Net Asset Value of the investment
on Fair Market Value basis as computed by E&Y is INR 273 crore as on September
30, 2020.

3.12. It is clear from the above that liquidation of investment in orderly manner
after the Scheme tenure was over was the best outcome for investors rather than
going through loss making winding up process given the available choices under
the PPM. The abrupt closure of the Scheme would have been more beneficial to
the Promoters of the portfolio companies rather than to the investors. No further
investment activity is being undertaken by the Investment Manager other than

securing exits.

3.13. The provisions of the PPM allowed the Scheme to pursue planned exits for
its investments to the extent deemed feasible. By not winding up the Scheme at
the end of its tenure, it has ensured fair realization from investments for its

investors.

3.14. Out of the three complaints, one was made by an anonymous person. His
complaint was responded to in the month of February 2021. The other two
complaints were made by one person. Of the two complaints, the reply to only
one complaint was delayed by one working day. The investor had complained
that the Scheme had failed to repay back the capital contribution made by him.
The Scheme cannot priorities exit for one particular investor. Hence, refunding
the contribution to one particular investor was not possible. The complainant was

given an exit on March 31, 2021.

3.15. It has been alleged that non-repayment of investors’ contribution amounts
to non-redressal of investor’s grievances and therefore it constitutes a violation.
However, it may be appreciated that the non-repayment to investors is an
outcome of the non-winding up of the Scheme on time and as such it is submitted

that this should not be viewed as a separate violation.

4. The Directors of UIVCL and Trustees of UITL have also replied on similar lines as

that of UIVCL and UITL.
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5. Subsequently, vide an email dated March 22, 2022, Noticees were advised to
provide certain information on the subject matter. Noticees vide their email dated April

15, 2022 inter alia have submitted the following information:

5.1. The Scheme of the Fund had sought investors’ consent for only one extension in
May 2015. The list of investors who have provided their consent has been

attached.

5.2. Various one to one meetings and calls have taken place with the investors since
December 31, 2016 and details of some of such meetings have been provided in

the attached list.

5.3. The Scheme has till now distributed INR 2,092 crore to the investors. The details

evidencing the same have been attached.

5.4. The Scheme of the Fund holds investments in the companies that are developing
real estate projects and the nature of investments is in equity shares, convertible
debentures and debt instruments of these companies. The details in respect of the

aforesaid investments are attached.

5.5. With respect to the question as to whether the unitholders have power to extend
the tenure of the Scheme of the Fund beyond the original tenure, it is submitted
that under the Contribution Agreement of the Fund, a unitholder has authorized
the Trustee to extend the term of the Scheme of the Fund for two further periods
of one year each (hereinafter referred to as “Extended Tenure”) after the expiry
of the original term in June 2013. The Trustees exercised the extensions in
consultation with the Investment Manager to enable exit of all its investment and
generate reasonable returns for its investor. As the unit holders are beneficiaries
of the Scheme of the Fund, any extension beyond the aforesaid Extended Tenure
can be done by mutual consent of the unitholders. In other words, the unitholders
are entitled to extend the tenure of the Scheme of the Fund beyond the Extended
Tenure. The Scheme documents mandate the Investment Manger to liquidate and
sell the investments to the extent considered feasible. Post June 2015, the Scheme

of the Fund has not made any new investment and is in the process of liquidation.
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5.6. With respect to the query as to whether any exit opportunity was provided to
investors, it is submitted that in the letter dated March 12, 2018, the investors
were informed that the Scheme of the Fund would be happy to introduce the
interested investors to the potential buyers to provide liquidity to the investor. A
copy of the said letter along with a list of investors who sold their units to those

buyers is attached.

5.7. Till date, the Scheme of the Fund has distributed INR 2,092 crore ie.
approximately 87% of the Fund Corpus. While 75% of the balance investments
are locked in various stages of litigation, there are 7 other non-litigated
investments which are pending exits due to lack of market opportunities, certain

impediments with underlying investments etc. thereby making exit difficult.

6. Considering the facts and circumstances of the matter and after considering the
aforesaid written submissions, an opportunity of personal hearing was granted in the
instant matter on October 6, 2022. The Fund meanwhile vide its letter dated October 4,
2022 while reiterating all its earlier written submissions inter alia has also made the

following submissions:

6.1. Few challenges faced by the Scheme at the investee company level which have

further complicated its exit attempts, have been as follows:

6.1.1. There were restrictions on the transfer of shares of the investee companies
held by the Scheme of the Fund due to ‘Right of First Refusal’ and/or ‘Tag
Along Rights’ held by the Promoters-shareholders of these investee

companies;

6.1.2. The Scheme had reserved certain rights for itself and imposed obligations
on the Promoters-shareholders of the investee companies to safeguard its
interests and make the investment values accretive at the time of exits.
However, the Promoters-shareholders defaulted on their obligations and
offered untenable terms to the Scheme to take exit from its investment taking

advantage of the limited life of the Scheme;

6.1.3. As therights oflitigation of the Scheme are not transferable, in cases where

the Scheme adopted legal recourse, if any change of ownership happens
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6.2.

6.3.

6.4.

6.5.

6.6.

without Promoters-shareholders’ consent the same would compromise the

legal rights under the agreement.

Overall, till date, the Scheme has returned INR 2,115 crore to the investors

(including distribution to investors and repurchase of units).

The Net Asset Value (hereinafter referred to as “NAV”) of the Scheme on Fair
Market value basis, as computed by E&Y, as on March 31, 2022, is INR 222 crore.
Of this, almost 64% of the NAV is attributable to those which are under litigation.
The Scheme has exited from all such assets where monetization was possible and
where an amicable resolution could be reached with the Promoters-shareholders
of the investee companies. However, the litigating Promoters are the ones who
have intentionally delayed any resolution with the Scheme in the hope that the
Scheme would soon be dissolved, and they will be automatically absolved from

all their obligations towards the Scheme.

In order to provide the investors with another avenue to exit and liquidate their
investments, the Scheme, in its letter to investors dated March 13, 2018, had
assured to introduce them to third party buyers who may be willing to purchase
units of the Scheme from the exiting investors. Since the year 2018 Enam
Securities, one of our existing investors, has been in the market to purchase the
Scheme’s units from other investors at NAV in secondary market transactions,
however, till date only a handful of investors have exercised their option and

availed this avenue to liquidate their investments in the Scheme.

Investors are unwilling to accept the offer being made to them as substantial
portion of investment has already been realised through distributions made by
the Scheme (given that 87.5% has already been returned) and as further
realisation from this third-party sale of units looks insignificant to them in
absolute terms. Investors are willing to hold on to their investments in
anticipation of significant realization in future without any significant additional

cost (as the Investment Manager has not been charging Management fees).

The Scheme has however, started the process of ensuring exit to all the investors,

in the manner set out herein below.
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6.6.1. The Scheme is in the final stages of appointment of a SEBI approved
Merchant Banker to run a process to dispose of the assets of the Scheme and
to reaiise a higher exit valuation for investors either by the way of saie of
entire portfolio (all or none) or by way of introduction of new investor as a
beneficiary of the Trust, whichever is higher. The Scheme shall ensure a
transparent process which will result in full exit to all the investors and

subsequently the VCF registration will be surrendered.

6.6.2. The above process will ensure that the best value of the Scheme’s
investments/units are realised, if they are to be exited now. Further, since the
VCF certificate will be surrendered, VCF Regulations will no longer be
applicable to the Scheme. Simultaneously the investors will also be paid, and

Scheme will stand wound up.

6.7. Any direction by SEBI to dispose of assets, would result in value erosion and
would not protect the interest of investors. On the contrary, the same will
prejudice the interest of the investors, which would go against the very
fundamental of SEBI i.e., to protect the interest of the investors. Thus, considering
the extenuating circumstances summarized above, this is not a fit case for SEBI to

pass an order under Section 11B of the SEBI Act.

7. On the day of the scheduled hearing that was held on October 6, 2022, Noticees
appeared for the hearing through their authorized representatives (hereinafter referred
to as “ARs”) Mr. Ravi Kadam, Senior Advocate and AZB & Partners. The ARs reiterated
the submissions already made by the Noticees vide letters dated June 25, 2021 and
October 04, 2022. Mr. Ravi Kadam sought time to make certain additional submissions.

Accordingly, he was granted 3 weeks’ time to make post-hearing submissions.

8. Noticees vide an email dated October 11, 2022 have submitted a few shareholders’
agreements signed by the Fund with the Promoter of the investee companies
highlighting the restrictive clauses on transfers of shares which are part of such

agreements that are posing challenges to effect transfer of shares of such companies.

9. Subsequent to the conclusion of personal hearing, certain additional explanations

/ information were sought from the Noticees vide an email dated October 12, 2022 to
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which the Noticees vide their email dated October 18, 2022 have furnished those

information in question and answer format as follows:

9.1. Question: When was the last investment made by the Scheme of the Fund?

Answer: Last payment towards investment was made on May 8, 2014.

9.2. Question: Has the Scheme of the Fund given any intimation to SEBI under

regulation 23 (3) of VCF Regulations?

Answer: The Scheme of the Fund has not given any intimation under Section

23(3) of VCF Regulations for winding up of the Fund.

9.3. Question: When was the anonymous complaint received by the Scheme of the

Fund (reference may be made to paragraph 6 B (ii) of the SCN at page 4)?

Answer: The Fund has not received the anonymous compliant directly. The Fund

was informed about the anonymous complaint by SEBI's email dated January 15,

2021. The Fund responded tothe aforesaid complaint byits letter dated

February 3, 2021 and SEBI was intimated about the same by email dated March

25, 2021. The Fund has not received any reply to its aforesaid letter till date.

9.4. Question: Provide a list of all the Directors of the Trust and the Investment

Manager along with their tenure till date.

Answer: Directors of UIVCL since April 1, 2014 are as follows:

Table No. 3
Name of the Director Designation Date of Appointment | Date of Resignation
Parag Parekh Managing  Director 1471272005 -
and CEO

Anand Jain Director 02/05/2006 -
P Krishnamurthy Director 30/09/2006/ 20/05/2019

Appointed back on -

03/11/2020

S S Thakur Director 30/09/2006 20/05/2019
Rajeev Bhandari Director 20/05/2019 03/11/2020

Directors of Urban Infrastructure Trustees Limited since April 1, 2014 are as

follows:
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Table No. 4

Name of the Director Designation Date of Appointment | Date of Resignation
R.A. Agarwal Director 02/05/2006 17/09/2016
Lalit Basin Director 30/09/2006 13/04/2015
P.K. Bansal Director 07/09/2012 -
Sandeep Kedia Director 13/04/2015 E
Jesal Sanghvi Director 20/09/2016 09/02/2021
Dharmesh Trivedi Additional Director 09/02/2021 -

9.5. Reference may be made to paragraph 12 (b), (d) and (e) of the reply dated
October 4, 2022. Following information with respect to the same may be

provided:

9.5.1. Question: Outstanding investments falling specifically under each category

may be provided along with the relevant documents.

Answer: In response, Noticees have annexed the details of the outstanding

investments under each category along with the relevant documents.

9.5.2. Question: What is the legal provision or legal principle which prohibits the
Scheme of the Fund from exiting its position from the pending projects,
including by way of distress sale? The same may be provided for each
category mentioned under sub-paragraph 12 of the reply dated October 4,
2022 supported by case laws, if any.

Answer: There is no legal provision or principle which prohibits the Fund
from exiting all its outstanding investments by way of distress sale. However,
the Trustees, as per Section 15 of Indian Trust Act, 1882 is bound to deal with
the trust property as carefully as a man of ordinary prudence would deal
with such property if it were his own. In view of this, the Trustee has a

fiduciary responsibility to act in the best interest of the investor.

Given the illiquid nature of investments and other challenges as enumerated
in the supplemental reply dated October 4, 2022, a distress sale of

investments is only expected o realize negligible value for investors while at

the same time, making a windfall gain for defaulting Promoters.

Page 12 of 37




9.6. Question: Reference may be made to paragraph 26 of the reply dated October 4,
2022. It has been submitted that if the Scheme of the Fund ceases to exist, all
litigations, except those in respect of which awards have been received, may come
to an end. In this regard, the Fund has been advised to submit as to how and under
what legal provision, an ongoing litigation is barring the Fund to transfer its right
/ interest / shares etc. in the property to a (third party) Buyer(s), as the pending
suit does not pertain to the title of the property?

Answer: The shareholders’ agreements executed between the Fund and the

Promoters-shareholders of the investee companies include a clause on
“assignment” of rights. The said clause prevents the Scheme of the Fund (as a
shareholder) from transferring or dealing with the respective agreement and any
rights thereunder without the prior written consent of the other parties,
including the Promoter-shareholders of the investee companies. Thus, there is a
contractual bar that prevents the Fund from transferring its rights / interest in
the respective agreement to a third party buyer without the consent of other
parties. Considering this, it is very likely that the defaulting Promoters-
shareholders will not give consent to the assignment of rights by the Fund to a
third-party buyer. Consequently, the assignees (without the consent of the
Promoters-shareholders) would be barred from continuing the litigations

initiated by the Fund.

A typical “assignment” clause in the aforesaid shareholders agreement which

prohibits such a transfer is as under:

“Except as permitted by the Agreement, no Party shall assign all or any of its rights
or obligations hereunder to any person, without the written consent of the other

Parties”.

Further, as mentioned in the supplemental reply dated October 4, 2022, the Fund
is in litigation with Promoters-shareholders of various investee companies /
SPVs. The respective share purchase agreements executed between the Fund and
the Promoters-shareholders of the said investee companies include a ‘right of
first refusal’ clause, as well. The said clause gives the shareholders of the investee

companies (i.e., the Promoters-shareholders) a first right to purchase the offered
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shares from the Fund at the terms and conditions of the proposed transfer by the
Fund. If the Fund wants to transfer its investment in the investee company / SPV
to a third party, it will require the consent of the Promoter-shareholders. Even if
the litigant Promoter does not exercise its ‘right of first refusal’; due to the on-
going litigations, the defaulting Promoter is likely to create problems and refuse
to execute the Deed of Adherence and/or admit a new buyer of shares of the
investee company / SPV company as a shareholder in the respective investee

company / SPV.

Further, the third party buyer may insist on having the consent of the Promoter-
shareholders of the investee companies who are parties to the respective
agreements, before allowing the transfer of shares by the Fund. Considering this,
it is unlikely that at the time of the transfer of shares by the Fund, the third party
buyer will prefer to undergo a legal process to transfer the on-going litigations
against the same Promoter-shareholders whose consent is being sought to effect

the transfer of shares in its name.

Hence, upon transfer / sale of shares by the Fund or upon the assignment of rights
of the Scheme under any agreement entered with the investee companies in
favour of a third party buyer, the ongoing litigations will effectively come to an
end. Consequently, the Scheme of the Fund will be unable to realise the amounts

from the defaulting Promoters-shareholders, to the detriment of the investors.

Consideration of Issues and Findings

10. 1have carefully perused and considered the findings of SEBI's inspection and have
also considered the above noted submissions made by Noticees both written and oral,
the contents of which have already been highlighted in the preceding paragraphs. After
going through all the material, as aforesaid, available on record, 1 find that essentially,

following two issues arise for determination in the present matter:

10.1. Whether the Scheme of the Fund has been wound up as per the terms and

conditions and the period of maturity as mentioned in the PPM?

10.2. If answer to the aforesaid question is in negative, whether the conduct of

the Noticees have resulted in violation of provisions of VCF Regulations and SEBI
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circular dated December 18, 2014 which warrants issuing of directions under
Section 11B (1) of the SEBI Act read with regulations-29 (c) and (d) of VCF
Regulations?

11. Before adverting to the aforesaid issues, it is relevant to first refer to the
provisions of VCF Regulations and SEBI circular dated December 18, 2014, that have
been either allegedly violated by the Noticees or are otherwise relevant for the present

proceedings. The said provisions are reproduced hereunder for ready reference:

VCF Regulations

Winding-up.
23. (1) A scheme of a venture capital fund set up as a trust shall be wound up,

(a) when the period of the scheme, if any, mentioned in the placement memorandum
is over;

Communication of findings etc., to the venture capital fund.

29. The Board may after consideration of the investigation or inspection report and
after giving reasonable opportunity of hearing to the venture capital fund or its
trustees, directors issue such direction as it deems fit in the interest of securities
market or the investors including directions in the nature of: —

{a)...

(c) requiring the person connected to dispose of the assets of the fund or scheme in
a manner as may be specified in the directions;

(d) requiring the person concerned to refund any money or the assets to the
concerned investors along with the requisite interest or otherwise, collected under
the scheme;

SEBI circular having reference number CIR/OIAE/1/2014 dated December
18, 2014: Redressal of investor grievances through SEBI Complaints Redress
System (SCORES) platform
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9. All listed companies and SEBI registered intermediaries shall review their
investors grievances redressal mechanism so as to further strengthen it and correct
the existing shortcomings, if any. The listed companies and SEBI registered
intermediaries to whom complaints are forwarded through SCORES, shall take
immediate efforts on receipt of a complaint, for its resolution, within thirty days.
The listed companies and SEBI registered intermediaries shall keep the
complainant duly informed of the action taken thereon.

12. A complaint shall be treated as resolved/disposed/closed only when SEBI
disposes/closes the complaint in SCORES. Hence, mere filing of ATR by a listed
company or SEBI registered intermediary with respect to a complaint will not mean
that the complaint is not pending against them.

13. Failure by listed companies and SEBI registered intermediaries to file ATR under
SCORES within thirty days of date of receipt of the grievance shall not only be
treated as failure to furnish information to SEBI but shall also be deemed to
constitute non-redressal of investor grievance.

12. Adverting to the first issue, I note that the Fund which was organized as a
contributory trust was launched in June 2006. As per the PPM, the primary objective of
the Scheme was to take advantage of the opportunities in urban infrastructure and real
estate space. From para 2.2 under the chapter 2 of PPM, it is observed that the Scheme
of the Fund was a close ended Fund and would terminate on the expiry of a period of
seven (7) years from the date of initial closing which was in this case falling on June 9,
2006 i.e. the Scheme of the Fund was to come to an end on June 8, 2013. The terms of the
PPM have further provided that the Trustee, upon the recommendation of the
Investment Manager, may elect to extend the term of the Scheme of the Fund for two
further periods of one (1) year each, which in the instant case was done. The term of the
Scheme of the Fund post two periods of extension of one (1) year each, has finally come
to an end by efflux of tenure on June 8, 2015. It is however, noted from the submission
of the Noticees that post receiving consent from more than 76.63% of the investors of
the Scheme of the Fund by value, the term of the Scheme of the Fund was further
extended te December 31, 2016. Thus, the first question that needs to be answered here

is, could the Trustees or the Investment Manager of the Fund have extended the period
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of maturity of the Scheme beyond the term of the Scheme of the Fund as set out in its

PPM for which a reference to the relevant provisions of the VCF Regulations is necessary.

13. In this regard, a perusal of regulation 16 (1)(a) of VCF Regulation would indicate
that the Venture Capital Funds will issue a Placement Memorandum which shall contain
details of the terms and conditions subject to which monies are proposed to be raised
from investors. Regulation 17 (1) of VCF Regulations prescribes the requisite contents
of Placement Memorandum including specifying the period of maturity, if any, of the
Fund. Regulation 23 of VCF Regulations provides guidance to the Fund for the winding
up of the scheme set up under different provisions of law and in this respect, regulation
23 (1)(a) of VCF Regulation provides that the scheme of the Venture Capital Funds set
up as a trust, shall be wound up when the period of the scheme mentioned in the
Placement Memorandum comes to an end. In this regard, it is further noticed that sub
clauses (b), (c) and (d) of regulation 23(1) of the VCF Regulations provide that a scheme
of a Fund may also be wound up if the trustees are of the opinion that winding up is in
the interest of the unit holders; where 75% of the investors of the scheme pass a
resolution for winding up the scheme and where the Board/ SEBI so directs in the
interest of investor, respectively and such winding up can be effected even before the

tenure of the scheme of the Fund.

14. It is also relevant to note that regulation 17 (1) of VCF Regulations which
prescribes the requisite contents of Placement Memorandum, uses the word “namely’”.

The said regulation is quoted hereunder:
“Contents of placement memorandum.

17. (1) The placement memorandum or the subscription agreement with investors
referred to in sub-regulation (1) of regulation 16 shall contain the following, namely:
— (a) details of the trustees or trustee company and the directors or chief executives

of the venture capital fund;

(b} (i) the proposed corpus of the fund and the minimum amount to be raised for the

fund to be operational;

(ii) the minimum amount to be raised for each scheme and the provision for refund

of monies to investor in the event of non-receipt of minimum amount;
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(c) details of entitlements on the units of venture capital fund for which subscription

is being sought;

{(d) tax implications that are likely to apply to investors;

(e) manner of subscription to the units of the venture capital fund;
(f) the period of maturity, if any, of the fund;

(g} the manner, if any, in which the fund shall be wound up;

(h} the manner in which the benefits accruing to investors in the units of the trust

are to be distributed;

(i)details of the fund manager or asset management company if any, and the fees to

be paid to such manager;

(j) the details about performance of the fund, if any, managed by the Fund Manager;
(k) investment strategy of the fund;

(1) any other information specified by the Board.”

From the above in the context of this proceedings, it is now a crucial point for
consideration as to whether by using the word “namely” in the aforesaid regulation, the
legislative intent was to consciously restrict the scope and ambit of provision to rigidly
prescribe the contents which can be a part of the PPM or the contents of PPM specified
in the Regulation are merely illustrative in nature. In other words, can a PPM contain any
other item which is not enumerated in the regulation 17 (1) of VCF Regulations. In order
to answer the above, it will be appropriate to refer to the order of the Hon’ble High Court
of Andhra Pradesh in the matter of Balaji General Stores vs. Deputy Commissioner of

Commercial Taxes decided on December 19, 1986 wherein it was held as follows:

“8. ... The meaning of the word "namely” is given in the Webster's Third New
International Dictionary as "that is to say: to wit, specifically, especially, expressly.
In Stroud's Judicial Dictionary (Fourth Edition) "namely” means "by name" or "that
is to say". It is stated that the word "namely” indicates "what is included in the
previous term” in constradistinction to the word "including” which imports
"addition, i.e, indicates something not included". Explaining the meaning of the

words "namely” it is stated in Venkatramaiya's Law Lexicon, 2nd Edition, 1983 that
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“it is restrictive in the sense that the general expression which precedes the word
‘namely’ is confined to the itemised expressions that follow the word ‘namely’
Consequently, the meaning of the word ‘namely’ can oniy be restrictive and can be

neither illustrative nor expansive.”

10. Following that decision, another Division Bench of that court reiterated in a case
arising under the provisions of the Tamil Nadu General Sales Tax Act, 1959 that the
meaning of the word "namely" can only be restrictive and can be neither illustrative
nor expansive. The learned judges emphasized that “there can be no doubt about
the meaning of the word ‘namely’, that is, it is restrictive in the sense that the
general expression which precedes the word "namely” is confined to the itemised
expressions that follow the words 'namely". (vide State of T